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@ Article 28 (1) The arbitral tribunal shall decide the dispute in accordance with such rules of law as are
chosen by the parties as applicable to the substance of the dispute. Any designation of the law or legal system of a
given State shall be construed, unless otherwise expressed, as directly referring to the substantive law of that State
and not to its conflict of laws rules. (2) Failing any designation by the parties, the arbitral tribunal shall apply the
law determined by the conflict of laws rules which it considers applicable. (3) The arbitral tribunal shall decide ex
aequo et bono or as amiable compositeur only if the parties have expressly authorized it to do so. (4) In all cases,
the arbitral tribunal shall decide in accordance with the terms of the contract and shall take into account the usages
of the trade applicable to the transaction.

@ Articlel1: (1) No person shall be precluded by reason of his nationality from acting as an arbitrator, un-
less otherwise agreed by the parties. (2) The parties are free to agree on a procedure of appointing the arbitrator or

arbitrators, subject to the provisions of paragraphs (4) and (5) of this article.
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@ Article 2 (a): For the purposes of this Law: “arbitration” means any arbitration whether or not adminis-
tered by a permanent arbitral institution.
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Global Challenges and Key Trends
in the International Commercial Arbitration

with Reference to India

Malik Javed Ansari”

Abstract: In coming years certain challenges will be on the way of international
commercial arbitration. These will be redesigning Investor-State Dispute Settlement,
third party funding, cyber security and data protection, gender and ethnic diversity,
legitimacy, jurisdictional challenges, confidentiality and transparency, new challenges
in the recognition and enforcement of judgments, challenges in relation to India, arbi-
tration reforms in relation to the Asia Pacific region and efficiency in arbitral proce-
dure. This essay focuses on the key trends and challenges in the international commer-
cial arbitration. Current trends suggest that it will probably require creative thinking to
expand arbitration in certain new areas and at the same time keep it breathing normal-
ly.

Keywords: ISDS Diversity Cyber Security India Challenges Reforms

and Commercial Arbitration

I. INTRODUCTION

The expansion and globalisation of cross-border investment and trade has led to

% Malik Javed Ansari is practicing Advocate of the Supreme Court of India & Non-Practicing Solicitor of Eng-
land and Wales, and holds B. A. , LL. B (Honours) L. L. M in Commercial and Financial Laws from King’s Col-
lege London.
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increased and ever more complex relationships and interactions between businesses, in-
vestors, and States. As, inevitably, some of those relationships and interactions break
down, parties need to consider the best means of resolving any disputes which may a-
rise. In many cases, that will be arbitration. In more modern times, arbitration became
the standard method for resolving disputes in certain industry sectors such as construc-
tion, commodities, shipping, and insurance, where the arbitrators’ technical expertise
was particularly valued. The international community has increasingly embraced arbitra-
tion, with many recognising its importance as the primary means of resolving complex,
transnational commercial disputes. Arbitration may not be right for every party in every
situation. Arbitration might have drawbacks, depending upon a party’s particular cir-
cumstances and objectives. It is therefore necessary to make a considered decision in
each case. ¥ In the international arbitration there are three phases within which interna-
tional arbitration is conducted, from the drafting of the agreement all the way to the
recognition and enforcement of the award in a jurisdiction other than that in which it
was rendered, where pertinent. @ There is a strong movement towards the worldwide
harmonization of international commercial arbitration law and practice. This is largely
driven by the globalization. East Asia is not immune to such forces. The development of
trade and investment in the region has resulted in increased international commercial
transactions. ® Rapid development has increased caseloads for already overburdened
courts, further leading to slow adjudication of commercial disputes. As a result, Alter-
native Dispute Resolution ( ADR) mechanisms, including arbitration, have become
crucial for businesses operating in East Asia. @ India is a fastest growing economy re-
quires a reliable stable dispute resolution process in order to be able to attract foreign
investment. With the extreme backlog of cases before Indian courts, commercial players
in India and abroad have developed a strong preference to resolve disputes via arbitra-

tion. The changing legal, political and economic environment impacting the practice of

@ Https: //www. Iw. com/thoughtleadership/ guide-to-international-arbitration 2017.

@ Hitps: //www. cambridge. org/ core/books/an-introduction-to-international-arbitration/ an-introduction-to-
international arbitration/55D1029E16BF6 AA8SD6DC1DOC1FA97 CBO4.

@ Kun Fan, International Dispute Resolution Trends in Asia, 10 TRANSNAT’L. MGMT. 1, 2 (2013),
www. transnational-dispute-management. com/article. asp? key = 1970.

@ Kun Fan, American University Business Law Review, Vol. 5. 3, p. 448450, 2016.
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international commercial arbitration globally and the world in which international arbi-
tration operates gives rise to the certain challenges/obstacles, key trends and reforms

that will be addressed in this article.

II. REDESIGNING INVESTOR-STATE DISPUTE SETTLEMENT

Investor-State Dispute Settlement (ISDS) is undergoing something of a redesign,
manifesting in a push to replace traditional treaty-arbitration with an Investment Court
System in some parts of the world, a drive by some states to abandon or renegotiate
their bilateral investment treaties (BITs) , and efforts by various bodies to propose IS-
DS reforms, including a wholesale review of the International Center for the settlement
of Investment Disputes (ICSID) arbitration rules. © A key benefit of redesign is that it
could replace ISDS in numerous existing agreements. A benefit of termination is that it
is a clear step, not easily contorted by the lobbyists or trade negotiators into something
meaningless. @

UNCITRAL Working Group ( WG) III has identified four categories of concerns
for which ISDS reform is deemed desirable; Concerns pertaining to the lack of consis-
tency, coherence, predictability and correctness of arbitral decisions by ISDS tribu-
nals; Divergent interpretations of substantive standards, divergent interpretations rela-
ting to jurisdiction and admissibility, and procedural inconsistency; Lack of a frame-
work to address multiple proceedings; Limitations in the current mechanisms to address
inconsistency and incorrectness of arbitral decisions. ® Concerns pertaining to arbitra-
tors and decision makers; Lack or apparent lack of independence and impartiality;
Limitations in existing challenge mechanisms; Lack of diversity of decision makers;

Qualifications of decision makers. @ Concerns pertaining to cost and duration of ISDS

(@ Stephan W. Schill, Reforming Investor-State Dispute Settlement (ISDS) : Conceptual Framework and Op-
tions for the Way Forward, July 2015.

@ Gusan Van Harten, Is it time to redesign or terminate investor-state arbitration? 11 April 2017, it is avail-
able online, https: //www. cigionline. org/articles/it-time-redesign-or-terminate-investor-state-arbitration.

@ United Nations Commission on International Trade Law ( UNCITRAL) , Report of Working Group III (In-
vestor-State Dispute Settlement Reform) on the Work of its Thirty-Sixth Session ( Vienna, 29 October, 2 November
2018), paras. 39, 53 and 63.

@ Ibid. , paras. 83, 90, 98 and 106.
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cases: Lengthy and costly ISDS proceedings and the lack of a mechanism to address
frivolous or unmeritorious cases; Allocation of costs in ISDS; Concerns regarding the a-
vailability of security for cost in ISDS; Concerns regarding third party funding. © Con-
cerns pertaining to third party funding: lack of transparency and regulation and the im-
pact third party funding has on different aspects of ISDS, for instance increase in frivo-
lous claims, costs of ISDS and security for costs. @

The Working Group also took into account a number of aspects raised during the
discussion of other concerns as it develops its tools for reform, so that all relevant
stakeholders will consider the solutions legitimate. These aspects include ; consideration
of means other than investor-state arbitration to resolve investment disputes, as well as
dispute prevention methods, exhaustion of local remedies, participation of local com-
munities affected by the investment dispute to ensure that relevant issues are presented
and considered, beyond submissions as third-parties, Investor’s obligations and coun-
terclaims, and in the context of discussing regulatory chill, the potential impact of IS-

DS on the regulatory policy of States. ®

III. CYBER SECURITY AND DATA PROTECTION

Cyber security bears particular significance to the realm of international arbitra-
tion. In addition to the ambient cyber security risks faced by each participant in inter-
national arbitral proceedings, the need to share information between the parties, the
tribunal and the institution for the resolution of a dispute increases the likelihood that
data will be lost or breached. Arbitral institutions may be uniquely positioned to address
cyber security risks in a consistent and sustainable way. Doing so provides an opportu-
nity for arbitral institutions to advocate institutional arbitration and to differentiate
themselves from the competition by attracting cyber security conscious users through in-

novation. @ All participants in international arbitration share the responsibility to safe-

@ Ibid. , para. 122, 123 and 133.

@ UNCITRAL, Report of Working Group III (Investor-State Dispute Settlement Reform) on the Work of its
Thirty-Seventh Session (New York 1 April 2019) para. 25.

@ Ibid. , para.29-37.

@  See blog of Claire Morel de Westgaver Cyber security In International Arbitration A Necessity and an Op-
portunity for Arbitral Institutions , 6 October 2017.
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guard confidential information and secure it from cyber attacks. The first step is to pro-
mote awareness of the relevance of data protection and the need to take measures to a-
void cyber attacks and increase data safety. As cyber attacks will constantly evolve, ev-
ery player in arbitration should make efforts to be educated about cyber security best
practices and associated risks. Cyber security is a hot topic in international arbitra-
tion. The enactment of the European Union General Data Protection Regulation and the
Brazilian General Law on Personal Data has brought attention to the relevance of data
protection and its associated risks. ©

Governments and institutions are acting to tackle these problems. The Data Protec-
tion Act 2018 took effect on 28 May 2018. China, Australia and New Zealand have all
implemented new cybersecurity rules in the last year and, on 16 November 2018 the U-
nited States enacted the Cybersecurity and Infrastructure Security Agency Act 2018. In
the arbitration world, the International Council for Commercial Arbitration published a
Draft Protocol on the management of cybersecurity in international arbitration in April
2018. The International Bar Association also published cybersecurity guidelines in Oc-
tober 2018. @

IV. THIRD PARTY FUNDING

In international arbitration, funding is increasingly becoming main stream and the
arbitration community is playing catch-up in trying to identify guiding principles to gov-
ern its use in arbitration proceedings. Third Party Funding is a rapidly expanding indus-
try composed of speculative investors who finance legal claims in exchange for influence
over case management and a contingency in the recovery. ®

A potential claimant may approach a funder for various reasons:

® Necessity: Arbitration can be expensive. If a claimant does not have the means

to pursue a meritorious claim, funding may well be its only option.

(@  See blog of Vanessa Naish Cyber Security in Arbitral Proceedings: How to Kick-Start the Conversation a-
bout protecting your Clients’ Data, 25 November 2018.

@ See blog of Siobhan Abraham Cybersecurity after Brexit; the Arbitration Perspective, December 7, 2018,
http: //arbitration blog. practicallaw. com/ cybersecurity-after-brexit-the-arbitration-perspective/.

@ Frank J. Garcia and Hough, “Third Party Funding in International Investor-State Arbitration”, ASIL,
Volume 22, 1 November 2018.
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® Risk management; Claimants with the funds to arbitrate may want to lay off
some of the risk associated with costly arbitration, and be prepared to give up a propor-
tion of any recoveries to do so. It also enables a company to invest that money else-
where. In addition, the funded party is relieved of costs pressures and cash-flow issues
associated with the legal costs of the arbitration.

® Validation: Funders are only interested in good claims. They will therefore con-
duct extensive due diligence and carry out their own analysis of the merits before agree-
ing to provide funding. This objective analysis may assist the claimant to shape its case
strategy , and may also encourage early settlement once the other party is made aware
that the claim has the backing of a funder.

However, there are also disadvantages to using third party funding:

® A successful claimant will generally have to pay a significant proportion of his
or her recoveries to the funder.

® Although funders are generally prohibited from taking undue control or influ-
ence in arbitration, there may be some loss of autonomy on the part of the funded party
(in particular when considering settlement) as funders may reserve the right of approv-
al of the settlement.

® Substantial costs can be incurred when packaging the case for presentation to a
funder. These will have been wasted if the application for funding is unsuccessful. Even
if successful, funders are not usually liable for any costs incurred before the funding ar-
rangement is put into place, including the costs of packaging and the negotiation of the

funding arrangements. ©

V. DRIVE TO IMPROVE EFFICIENCY IN ARBITRAL PROCE-
DURE

Despite complaints as to the increasing judicialization of arbitral proceedings and
the introduction of new procedural rules in most cases is aimed at improving efficien-
cy. It is essential for international arbitration to address and meet parties’ procedural ex-

pectations and needs. Arbitration is a process owned by the parties. However, arbitra-

@ SLJ Abogados, Third Party Funding: advantages and drawbacks, 8 August 2016 by refer website ht-
tps: //www. irglobal. com/article/third-party-funding-advantages-and-drawbacks-cbc6.
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tors and institutions steer the process and have a role in ensuring that the process is not
frustrated. In that sense efficiency ( speed and cost saving) is almost never a standalone
value: it is combined and co-existing with rule compliance and values of fair-
ness. Parties may design their own efficiency paradigm by exercising their party autono-
my and agreeing to a process of their liking. However, when the parties cannot reach an
agreement, the safeguard of efficiency is in the hands of arbitral institutions and tribu-
nals. The recent reform of arbitration rules set to lead to greater efficiency in arbitra-
tion, although this will depend on several factors. ¥ The procedural fairness is embed-
ded in arbitration as a one-stop mechanism to determine disputes, as a venue that sub-
stitutes the parties’ constitutional right to seek justice from a national court. As viola-
tions of the basic procedural fairness give rise to sanctions, arbitrators are concerned
with identifying the relevant rule of due process applicable at the different stages of the
arbitral proceedings. @ Efficiency in arbitration is, in the long run, not only important
to the party’s seeking relief from the arbitration proceedings, but it is also in the inter-
est of the arbitrators themselves, not least because they benefit from the attractiveness
of arbitration. Over the years some developments have given rise to the question; Is ar-
bitration really the more time-and cost-efficient alternative to court proceedings? Which
then provokes the question; Why, if not for reasons of enforcement, should one choose
arbitration? Not all criticism concerning arbitration can be easily denied. No doubt that
there are examples of arbitration proceedings that can definitely not be considered
“best practice” . However, it is important to understand that time and cost efficiency
in arbitration depend on the parties, their representatives and the arbitrators them-
selves. Arbitration is not expensive or inefficient, but only the behaviour and decisions
of the individuals involved can make arbitration expensive and inefficient. The best out-
come and highest efficiency can only be reached if the parties, their representatives
and the arbitrators truly aim at conducting efficient proceedings. The people involved

shape the arbitration procedure to a ponderous elephant or a sleek tiger, therefore, the

@ See Mistelis, Loukas A. , Efficiency. What Else? Efficiency as the Emerging Defining Value of Interna-
tional Arbitration: between systems theories and party autonomy (15 April 2019) . Queen Mary School of Law Legal
Studies Research Paper, No.313/2019. Available at SSRN: https: //ssrn. com/abstract =3372341.

@ Fabricio Fortese and Lotta Hemmi, International Arbitration and Procedure Procedural Fairness and Effi-

ciency in International Arbitration, Groningen Journal of International Law, vol 3 (1) : 2015.
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flexibility in arbitration can be blessing or curse. ©

VI. LEGITIMACY OF THE ARBITRATION PROCESS

The concept of legitimacy is becoming the prevailing standard against which to
measure the acceptability of international arbitration to a variety of groups, including
the parties to an arbitration proceeding, actual and potential users of arbitration more
generally, the constituency of a specific country affected by arbitration proceedings,
and the international community (or global society) as a whole. @ Over the last few
years, legitimacy has become a hot topic in international arbitration. Although the in-
vestment regime has borne the brunt of the attack, commercial proceedings have also
suffered from criticism. The range of voices questioning the propriety of arbitration has
been at times quite diverse and has included journalists, judges, governments and hu-
man rights advocates as well as parties themselves. Practitioners and policymakers are
not the only ones interested in the integrity of the arbitral process. Academics have also
sought to address concerns about the legitimacy of international arbitration, primarily in
the form of an ever-increasing number of empirical studies relating to the nature and
quality of arbitral procedures. In response to criticisms as to the legitimacy of the arbi-
tral process, there have been a series of reforms and efforts across the arbitral commu-
nity to make arbitration more transparent, diverse and efficient. ® The key to efficiency
is to identify when resources are being invested and when they are being wasted, but it

is a daunting task.

VII. GENDER AND ETHNIC DIVERSITY

The reasons for a lack of gender diversity in both the upper echelons of the legal
profession and on arbitral tribunals are many and varied. Overt discrimination and un-

conscious bias no doubt are factors, but it would be simplistic to suggest that these are

(@ See Isabelle Hautot, The Paris Arbitration Rules: A New Generation of Rules? 2013, available at ht-
tp: //kluwerarbitrationblog. com/blog/2013/04/26/ the-paris-arbitration-rules-a-new-generation-of-rules/.

@2 Stephan W. Schill, Conceptions of Legitimacy of International Arbitration, Oxford University Press,
2015, p. 108.

@ S. I Strong, Legitimacy and International Arbitration; An Alternate View, 4 October 2017, see Kluwer
Arbitration Blog on it.
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the only factors. © Gender diversity is not the only issue in international arbitra-
tion. There is also a lack of ethnic and regional diversity. It has been noted that “minor-
ity ethnicities and candidates of non-Western geographic origin are blatantly under-re-
presented” in arbitration. The benefits of different perspectives to the quality of deci-
sion making apply equally to the ethnic and regional make-up of the tribunal and this is
an emerging area of focus in the arbitration community. @

Stockholm Chamber of Commerce (SCC) showed a 50% increase in female gen-
der diversity among appointed arbitrators in 2018. In the total appointments of 225, just
27% were women. For instance, in 2018, 29% of the arbitrators appointed by the SCC
were women, compared to 24% women appointed by the parties. The same held true in
2017, when the SCC appointed 37% female arbitrators, whilst parties appointed only
8% of female arbitrators. That said, in 2018, co-arbitrators in the SCC arbitrations ap-
pointed female arbitrators in 56% of the appointments, the highest figure ever reported
by the SCC. Indeed, this is a significant increase over the previous year in 2017, when
the SCC co-arbitrators appointed not one female arbitrator. The SCC is not alone in
leading the way in increasing the number of female arbitrator appointments. In
FY2018, ICSID reported that 30% of the arbitrators appointed by ICSID were women,
as compared to 24% appointed by the parties jointly, and 8% appointed by ICSID co-
arbitrators. And, when considering the arbitrators appointed by each party in ICSID ar-
bitrations, 35% of the arbitrators appointed by respondents in FY2018 were female,
compared with only 6% by claimants. ®

The most significant initiative to promote gender diversity in arbitration is the Ar-
bitration Pledge. Those who take the pledge commit, among other things, to ensure that
lists of potential arbitrators include a fair representation of female candidates and that
gender statistics for appointments be collated and published. Senior and experienced ar-
bitration practitioners pledge to support, mentor and encourage women to pursue arbi-

trator appointments and otherwise enhance their profiles and practice. The commitments

(@ This article is available on ashurt. com. a leading law firm, Gender diversity in international arbitration ;
does the Arbitration Pledge go far enough? 13 June 2018.

@ Berwin Leighton Paisner, International Arbitration Survey: Diversity on Arbitral Tribunals.

@ A Report 2019 release by Stockholm Chamber of Commerce (SCC) .
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in the pledge are supported by large networks of arbitration practitioners, including
most of the leading law firms globally, supporting the expansion of networks of women
in arbitration and providing informal and formal mentoring programs such as the Arbi-
tral Women Mentorship Programme. Arbitral women also maintain lists of female arbi-

tration practitioners, ©

VIII. CONFIDENTIALITY AND PRIVACY

Arbitration is particularly advantageous for commercial parties because of the pri-
vacy and confidentiality that it can offer. Parties can agree not only that the hearing and
evidence be kept confidential, but also that they (and the arbitrators) will not disclose
any information about the arbitration. In comparison, court documents and hearings are
public. @ Confidentiality and privacy are often cited as one the main benefit of arbitra-
tion as opposed to litigation. Yet, scholars and practitioners often fail to examine exact-
ly why confidentiality is important. We also do not carefully weigh the benefits and
costs of making arbitration confidential, whether we are talking about public or private
international arbitration. ® Confidentiality and privacy plays an important role in the ar-
ea of international arbitration. The English courts have pertinently observed that the
confidentiality is an implied obligation arising from the agreement to arbitrate. The his-
torical evolution and contemporary purposes of international agreements require this re-
sult. Most parties enter into international agreements with expectations of confidentiali-
ty, which are generally perceived as one of the important advantages of international
arbitration as a mode of dispute resolution. Hence, it should not be seen with surprise
that the recent amendment in the institutional arbitration is coming with enhanced obli-
gations of confidentiality in the arbitration process. ¥ When examining privacy and con-

fidentiality, distinction has to be made between the two concepts. In arbitral proce-

(@ Berwin Leighton Paisner, International Arbitration Survey: Diversity on Arbitral Tribunals.

@2 Michael Collins QC, Privacy and Confidentiality in Arbitration Proceedings, Arbitration International,
Volume 11, Issue 3, 1 September 1995, p. 322.

@ Cindy Galway Buys, The Tensions between Confidentiality and Transparency in International Arbitration
American Review of International Arbitration, Vol. 14, No. 121, 2003.

@ Gary B. Born, at 2281, International Commercial Arbitration, Volume II, Kluwer Law International , 2009
Edition.
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dures, privacy excludes third parties other than the parties to the dispute, their legal
counsel , arbitrators, witnesses and administrators (as well as other participants of the
procedure having access based on the mutual consent of the parties) from having ac-
cess to the procedure and the documents produced within, including the
award. Confidentiality, on the other hand, entitles the participants to know the content
of the award, orders, witness testimonies and further documents produced in the course
of the procedure, furthermore, to know about the existence of the arbitration, who the
parties, witnesses and the chosen arbitrators are and the matter and nature of the de-
bate. © Most importantly, however, confidentiality determines certain restrictions re-
garding the disclosure of such information. In Esso v. Plowman, “ Privacy is concerned
with the right of persons other than the arbitrators, parties and their necessary representa-
tives and witnesses, to attend the arbitration hearing and to know about the arbitra-
tion. Confidentiality by contrast, is concerned with--- information relating to the content
of the proceedings, evidence and documents, addresses, transcripts of the hearings or the
award” . @ On the other hand, the concepts of privacy and confidentiality are impor-
tant elements of arbitration. However, the private nature of the process does not neces-
sarily ensure that information presented or documents produced in arbitration can re-
main fully confidential in all circumstances. This became especially true in Independent
Subspace Analysis (ISA) procedures following the adoption of the UNCITRAL Rules
on Transparency. When it comes to Independent Component Analysis (ICA) , howev-
er, different jurisdictions have different approaches with regard to the extent of confi-
dentiality applied and whether it functions as an implied concept. The arbitration rules
of the World Intellectual Property Organisation are the most detailed concerning the
confidential nature of the process. Despite the transparency trend strengthened further
with the adoption of the UNCITRAL Rules on Transparency, ICA procedures can re-
main relatively confidential, and with the mutual consent of the parties, the extent of

confidentiality, thus the private nature of the procedure can be further

@ Gabor Szalay, Arbitration and Transparency: Relations between a Private Environment and a Fundamental
Requirement, Slovenian Arbitration Review, Volume 6, Issue, March 1, 2017.

@ Expert report of Dr. Julian D. M. Lew in Esso v. Plowman (1995), Arbitration International, Volume 11,
Issue 3, 283, 285.
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increased. However, with the transparency trend prevailing in ISA, it is a matter of
time before the requirement of increased transparency in arbitral procedures reach ICA
as well. Even though the public stake holder in ISA is more apparent than it is in ICA,
if we look behind the curtains we can see high-volume cases in ICA as well, ones that
would deserve at least the degree of transparency that is required in ISA. Sacrificing
portions of privacy and confidentiality in international arbitration for the benefit of
transparency seems to be unavoidable in order to increase public trust placed in this

ADR mechanism, which is necessary to maintain ancient functioning and the

ability. ©

IX. NEW CHALLENGES IN THE RECOGNITION AND EN-
FORCEMENT OF ARBITRAL AWARD

Many international awards ultimately need to be recognised and enforced in juris-
dictions other than the seat. The process is not so straightforward. We shall begin by
distinguishing between pre-finality challenges, such as setting aside remedies from
challenges against a final arbitral award. The difference between enforcement as such
and recognition of a foreign award and the most eminent and near-universally ratified
treaty in the field of enforcement is the Convention on the Recognition and Enforcement
of Foreign Arbitral Awards. The formalities and applicable grounds of challenge against
foreign awards at the forum ( country of enforcement) will be predicated on the provi-
sions of this instrument. The grounds for challenging foreign awards under the Conven-
tion are almost identical to set aside challenges. There are three complex issues peculiar
to enforcement. Firstly, it is not entirely clear whether the forum may recognise and en-
force an award that was set aside at the seat of the arbitration. The relevant discussion
demonstrates that such an eventuality is legitimate and finds ample support from state
practice. Secondly, it is equally unclear from the text of the 1958 New York Convention
whether failure to raise objections or challenges against the award or the arbitral proce-
dure prior to the award’s finality at the seat precludes a subsequent challenge before the

courts of the forum. As it will be explained, national courts are fairly consistent in their

@D Michoel Collins QC, M. (1995) Privacy and Confidentiality in Arbitration Proceedings, Arbitration In-
ternational, Volume 11, Issue 3. 122, 126-129.
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preclusion of enforcement challenges raised for the first time by the claimant, particu-
larly where the possibility of making these at earlier stages of arbitral proceedings exis-
ted. Finally, we look at the implications of the international law of sovereign immunity
to enforcement proceedings against state property following the issuance of an arbitral a-
ward against a state. UThe ease of enforcement of arbitral awards is viewed as a key ad-
vantage of arbitration. Enforcement is facilitated by the United Nations Convention on
the Recognition and Enforcement of Foreign Arbitral Awards (the New York Conven-
tion 1958) . A contracting state is obliged to recognise arbitration awards as binding
and to enforce them in accordance with its procedural rules. Over 150 countries have

ratified the Convention, including most of the world’s leading trading nations. @

X. BACKGROUND, CHALLENGES AND EMERGING ISSUES
IN RELATION TO INDIA

The Arbitration and Conciliation Act 1996 ( “Act” ), the law governing arbitration
in India, consisted mainly of three statutes: (1) The Arbitration ( Protocol and Con-
vention) Act, 1937 ( “1937 Act” ), (2) The Indian Arbitration Act, 1940 ( “1940
Act”), and (3) The Foreign Awards ( Recognition and Enforcement) Act, 1961
( “1961 Act”) The “1940 Act” was the general law governing arbitration in India
and resembled the English Arbitration Act of 1934.

To address the rising concerns and with a primary purpose to encourage arbitration
as a cost-effective and time-efficient mechanism for the settlement of commercial dis-
putes in the national and international spheres, India, in 1996, adopted a new legisla-
tion modelled on the “Model Law” in the form of the Arbitration and Conciliation Act
1996. The Act also aimed to provide a speedy and efficacious dispute resolution mecha-
nism in the existing judicial system which was marred by inordinate delays and a back-
log of cases. Part II of the Act deals only with foreign awards,® and their enforcement

under New York Convention 1958 and Convention on the Execution of Foreign Arbitral

(D llias Bantekas, Recognition and Enforcement of Arbitral awards, Cambridge University Press, August
2015, pp. 218-222.

@ See The United Nations Commission on International Trade Law Arbitration Rules ( as revised in 2010 and
2013) . Please note that UNCITRAL is not an arbitral institution and does not administer arbitrations.

@ A foreign award is award delivered in an arbitration seated outside India.
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Awards, 1927 ( “Geneva Convention” ) . Part III of the Act is a statutory embodiment
of conciliation provisions. In Part I of the Act, Section 8 regulates the commencement
of arbitration in India, Sections 3, 4,5, 6, 10 to 26 and 28 to 33 regulate the conduct
of arbitration, Section 34 regulates the challenge to the award and Sections 35 and 36
regulate the recognition and enforcement of the award. Sections 1, 2, 7,9, 27, 37 and
38 to 43 are ancillary provisions that either support the arbitral process or are structur-
ally necessary. © The courts have found that Chapters I1I to VI, specifically Sections 10
to 33 of Part I of the Act, contain the curial or procedural law which parties would have
the autonomy to opt out of. The other Chapters of Part I of the Act form a part of the
proper law,® thus making those provisions non-derogable by parties, subjected to Part
I of the Act, even by contract. Part II of the Act, on the other hand, regulates arbitra-
tion only in respect to the commencement and recognition /enforcement of a foreign a-
ward, and no provisions under the same can be derogated from by a contract between
two parties. ® The objective of the Act is to provide a speedy and cost-effective dispute
resolution mechanism which would give parties finality in their disputes. A number of
decisions from the courts slowly but steadily ensured that the preferred seat in any
cross-border contract was always a heavily negotiated point and, more often than not,
ended up being either Singapore, New York, or London. Foreign investors and corpo-
rate doing business in India were just not ready to take risks with the Indian legal sys-

tem.
1. Challenge to the Appointment of Arbitrator in Indian Context

Independence and impartiality of an arbitrator are the hallmarks of any arbitration
proceedings. If there are circumstances due to which his independence and impartiality
can be challenged, he/she must disclose the circumstances before his/her appoint-
ment. @ Appointment of an arbitrator can be challenged only if, a. Circumstances that

gives rise to justifiable doubts as to his/her independence or impartiality ; or b. He/She

Bharat Aluminium Co. v. Kaiser Aluminium Technical Service Inc. 2012 (9) SCC 552.
Anita Garg v. M/s. Glencore Grain Rotterdam B. V. , 2011 (4) ARBLR 59 (Delhi) .
Bharat Aluminium Co. v. Kaiser Aluminium Technical Service Inc. , 2012 (9) SCC 552.
Section 12 (1) of Indian Arbitration and Conciliation Act 1996.
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does not possess the qualifications agreed upon by the parties. © The Arbitration and
Conciliation Act 1996 provides a forum for disclosure in the new Fifth Schedule of the
Act. Such disclosure is in accordance with the internationally accepted practices to be
made applicable for arbitration proceedings commenced on or after 23 October
2015. Non-disclosure can lead to serious consequences for the arbitrator, including ter-
mination of his/her mandate, even if he/she has not been assigned work or given re-
muneration by the concerned party. @ The challenge to the appointment has to be de-
cided by the arbitrator himself. If he/she does not accept the challenge, the proceed-
ings can continue and the arbitrator can make the arbitral award.

The Supreme Court of India, in a recent judgment, TRF Ltd. v. Energo Engineer-
ing Projects Ltd ,® ruled thata court can be approached to plead the statutorydisqualifi-
cation of an arbitrator under theprovisions of the Arbitration and Conciliation Act 1996
and that it is not necessary to approach the arbitrator for obtaining such a
relief. Further, the Court held that when the designatedarbitrator nominated under a
contract is alsoresponsible for appointment of an alternatearbitrator, he/she would lose
his/her authorityto preside and/or nominate an arbitrator if he/she stands disqualified
under the amendedprovisions of the Act. In HRD Corporation v. GAIL ( India) Limit-
ed ,¥ the Supreme Court propounded certain important principles of law, such as: (i)
if the arbitrator has passed as award in an earlier arbitration between the same parties
about the same dispute, that does not mean that there are justifiable grounds for chal-
lenging his impartiality under Clause 16 of the Fifth Schedule; (ii) while a challenge
based on the Fifth Schedule can be decided only on the basis of the facts of the case
and can be brought before the court post-award, one based on the Seventh Schedule
renders the arbitrator ineligible ipso facto and can be brought pre-award. However, in
such cases, the application for setting aside the arbitral award can be made to the court
under Section 34 of the Act. If the court agrees to the challenge, the arbitral award can

be set aside. Thus, even if the arbitrator does not accept the challenge to his/ her ap-

Section 12 (3) (b) of Indian Arbitration and Conciliation Act.

C & C Construction Ltd. v. Trcon International Ltd. , 2018 SCC Online Del 9240.
(2017) 8 SCC 377.

2017 (10) SCALE 371.
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pointment, the other party cannot stall further arbitration proceedings by rushing to the
court. The arbitration can continue and challenge can be made in court only after the
arbitral award is made. In Aravalli Power Company Ltd. v. Era Infra Engineering Ltd. ©
the Supreme Court held that the employee named as an arbitrator in the arbitration
clause should be given effect to, in the absence of any justifiable apprehension of inde-
pendence and impartiality. However, the appointment of an employee as an arbitrator is
not invalid and unenforceable in arbitrations invoked prior to October 23,
2015. Further, the Delhi HC, in Afcons Infrastructure Lid. v. Rail Vikas Nigam Limit-
ed ,? interpreted Section 12 (5) of the Act read with Entry 12 Schedule Seven of the
Arbitration and Conciliation Act to hold that former employees of parties are not preclu-
ded from being appointed as arbitrators. However, this decision is subject to certain
qualifications, and has been upheld in the case of The Government of Haryana, PWD
Haryana (B and R) Branch v. M/s G. F. Toll Road Put. Ltd. & Ors. ® The Supreme
Court in the case of Voestalpine Schienen GmBH v. Delhi Metro Rail Corporation Ltd. ®
held that the fact that the proposedarbitrators being government employees/ex-govern-
ment employees was not sufficient initself to make them ineligible to act as arbitrators,

especially since they were ex-employees ofpublic bodies not related to the respondent.
2. Challenge to Jurisdiction

Under Section 16 of the Act, an arbitral tribunal has the competence to rule on its
own jurisdiction, which includes ruling on any objections with respect to the existence
or validity of the arbitration agreement. The doctrine of ‘ competence-competence’ con-
fers jurisdiction on the Arbitrators to decide challenges to the arbitration clause itself. In
S. B. P. and Co.v Patel Engineering Lid. and Anr the Supreme Court has held that
where the Arbitral Tribunal was constituted by the parties without judicial intervention
the Arbitral Tribunal could determine all jurisdictional issues by exercising its powers

of competence under Section 16 of the Act. ®

Section 13 (5) of the Act.

2017 SCC Online Del 8675.

C. A. 2772019, arising out of SLP (C) 20201/2018, dated 03/01/2019.
(2017) 4 SCC 665.

2005 (8) SCC 618.
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3. Challenge to an Award

Section 34 of the Act provides for the manner and grounds for challenge of the ar-
bitral award. The time period for the challenge is before the expiry of 3 months from the
date of receipt of the arbitral award (and a further period of 30 days on sufficient cause
being shown for condonation of delay) . If that period expires, the award holder can
apply for execution of the arbitral award as a decree of the court. But as long as this pe-
riod has not elapsed, enforcement is not possible. Under Section 34 of the Act, a party
can challenge the arbitral award on the following grounds: (i) The parties to the agree-
ment are under some incapacity; (ii) The agreement is void; (iit) The award contains
decisions on matters beyond the scope of the arbitration agreement; (iv) The composition
of the arbitral authority or the arbitral procedure was not in accordance with the arbitra-
tion agreement; (v) the award has been set aside or suspended by a competent authority
of the country in which it was made; (vi) The subject maiter of dispute cannot be setiled
by arbitration under Indian law; or (vit) The enforcement of the award would be con-
trary to Indian public policy. The Supreme Court, in Kinnari Mullick v. Ghanshyam
Das Damani ,V has held that a court can relegate the parties to an arbitral tribunal , on-
ly if there is a specific written application from one party to this effect; and relegation
has to happen before the arbitral award passed by the same arbitral tribunal is set aside
by the court. Once the award is set aside, the dispute cannot be remanded back to the

arbitral tribunal.
4. Applicability of Amendment Act

The Amendment Act to the Arbitration and Conciliation 1996 has added an expla-
nation to Section 34 of the Act. In the explanation, public policy of India has been
clarified to mean only if; (a) the making of the award was induced or affected by fraud
or corruption or was in violation of Section 75 or 81 ; or (b) it is in contravention with
the fundamental policy of Indian law; or (¢) it is in contravention with the most basic
notions of the morality or justice. The Amendment Act clarifies that an award will not

be set aside by the court merely on erroneous application of law or by re-appreciation of

@ AIR 2017 SC 2785.
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evidence. U A court will not review the merits of the dispute in deciding whether the a-
ward is in contravention with the fundamental policy of Indian law,? and unless abso-
lutely necessary, the court should not go beyond the record before the arbitrator in de-
ciding an application for setting aside an award. ® The Amendment Act has also intro-
duced a new section providing that the award may be set aside if the court finds that it
is vitiated by patent illegality which appears on the face of the award, in case of do-
mestic arbitrations. For ICA seated in India, °patent illegality’ has been kept outside
the purview of the arbitral challenge. @ A challenge under this section can be filed only
after providing prior notice to the opposite party,® but this procedural provision has
been held to be directory, and not mandatory, in nature. © A challenge has to be dis-
posed of expeditiously, and, in any event, within a period of one year from the date of
the prior notice referred above. @ The amended section also states that where the time
for making an application under Section 34 of the Act has expired, then, subject to the
provisions of the Civil Procedure Code 1908 of India, the award can be enforced, in
the exercise of its discretion. ® However, there was lack of clarity on whether a chal-
lenge initiated after 23 October 2015 to an arbitral award passed prior to that date
would result in an automatic stay because of conflicting High Court decisions on the
same. @ Recently, the Supreme Court, in the case of Board of Control for Cricket in In-
dia v. Kochi Cricket Pot. Ltd. ," has held that law as amended by the Amendment Act
will apply to those arbitral proceedings which commenced on or after October 23,
2015, and will apply to those court proceedings ( which relate to arbitration) which

commenced on or after October 23, 2015. The judgment particularly provided that the

Proviso to Section 34 (2A) of the Act.
Explanation 2 to Section 48 of the Act.
Emkay Global Financial Services Ltd. v. Girdhar Sondhi (2018) 9 SCC 49.
Section 34 (2A) of the Act.
Section 34 (5) of the Act.
State of Bihar v. Bihar Rajya Bhumi Vikas Bank, (2018) 9 SCC 472.
@ Section 34 (6) of the Act.
® Ecopack India Paper Cup Pvt. Ltd. v. Sphere Interational, 2018 SCC 540.
© New Tirupur Area Development Corporation Lid. v. M/s. Hindustan Construction Co. Ltd. , A. NO 7674 of
2015 in O. P. No. 931 of 2015; Tufan Chatterjee v. Rangan Dhar, AIR 2016 Cal 213; Ardee Infrastructure
Pvt. Ltd. v. Anuradha Bhatia, 2017 SCC 6402.
@ (2018) 6 SCC 287.
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Section 36 of the Act as amended would apply to even pending under the Arbitration
and Conciliation Act 1996, there was an automatic stay once an application to set aside
the award under Section 34 of the Act had been filed before the Indian courts. The A-
mendment Act now requires parties to file an additional application, and specifically
seek a stay by demonstrating the need for such stay, to an Indian court, and the court
can impose certain conditions on granting such stay, applications under Section 34 of
the Act for setting aside the awards. Further, the Supreme Court has clarified that the
corporate insolvency resolution process under the Insolvency and Bankruptcy Code,
2016 cannot be initiated if there is a pending application under Section 34 of
the Act. @

XI. EMERGING KEY ISSUES IN INDIAN ARBITRATION LAWS

In the recent past, there has been a lot of enthusiasm around the evolving laws of
arbitration in India and the emerging issues therein, such as (a) prospective applica-
bility of the Arbitration and conciliation Act; (b) whether two Indian parties can
choose a foreign seat of arbitration; (c¢) whether it is possible to arbitrate a dispute ari-

sing out of allegations of oppression and mismanagement.
1. Prospective applicability of the Amendment Act

There are conflicting decisions of various High Courts. The Madras High Court, in
New Tripur Area Development Corporation Limited v. M/s. Hindustan Construction
Co. Ltd. & Ors ,® had ruled that the language used in the 26 Section® of the Amend-
ment Act only refers to arbitral proceedings and not court proceedings due to deletion of
the language ‘in relation to’ . Thus, the Section 26 of the Amendment Act is not ap-
plicable to the stage post arbitral proceedings. This view has been supported by the di-
vision bench of Calcutta High Court in Tufan Chatterjee v. Rangan Dhar AIR 2016 Cal

213. However, the division bench of Delhi High Court in Ardee Infrastructure

@ K. Kishan v. M/s Vijay Nirman Company Pvt. Ltd. , 2018 SCC 1013.

@ Application No. 7674 of 2015 in O. P. No. 931 of 2015.

@ Section 26 of the Amendment Act not to apply to pending arbitral proceedings, nothing contained in this
Act shall apply to the arbitral proceedings commenced, in accordance with the provisions of Section 21 of the princi-
pal Act, before the commencement of this Act unless the parties otherwise agree, but this Act shall apply in relation

to all arbitral proceedings commenced or on after the date of commencement of this Act.
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Pvt. Lid. v. Anuradha Bhatia has held that the amended provisions would not be appli-
cable to ‘ court proceedings’ initiated post amendments, unless they were merely
‘ procedural’ and did not affect any ‘accrued right’ . Therefore, if a challenge peti-
tion is filed post amendment, it would be governed by the un-amended Section 34 of
the Amendment Act so long as arbitration was invoked in the pre-amendment era. ¥
The Supreme Court, recently, in the case of Board of Conirol for Cricket in India
v. Kochi Cricket Pot. Ltd. ,? has held that the law, as amended by theAmendment Act,
will apply to those arbitralproceedings which commenced on or after October 23, 2015
and will apply to those court proceedings ( which relate to arbitration) whichcom-
menced on or after October 23, 2015. The Supreme Court also opined that the amended
Section 36 will apply even in cases whereapplication for setting aside the award was
filedprior to and was pending on October 23, 2015, i. e. date of commencement of the

Amendment Act.

2. Mystery surrounding two Indian parties having a foreign seat of arbitra-
tion

Even though this issue has been addressed by a number of High Courts in the
past, there is still no clarity on ability of two Indian parties to choose a foreign seat of
arbitration. In Addhar Mercantile Private Limited v. Shree Jagdamba Agrico Exports
Put. Ltd. ,® the Bombay High Courtexpressed a view that two Indian parties choosinga
foreign seat and a foreign law governing thearbitration agreement could be considered to
beopposed to the public policy of the country. Recently, in the case of Sasan Power
Ltd. v. North America Coal Corporation India Put. Lid. ,Y theMadhya Pradesh High
Court opined that twolndian parties may conduct arbitration in aforeign seat under the
English law. The Madhya Pradesh High Court primarily relied on the ruling in the case
of Atlas Exports Industries v. Kotak & Company® ( “AtlasExports™ ) , wherein the Su-

preme Court ruled that two Indian parties could contract to have a foreign-seated arbi-

Ardee Infrastructure Pvt. Lid. v. Anuradha Bhatia, 2014 SCC OnLine Del 7226.
Board of Control for Cricket in India v. Kochi Cricket Pvt. Ltd (2018) 6 SCC 287.
2015 SCC Online com 7752.

(2016) 10 SCC 813.

(1999) 7 SCC 61.
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tration; although, the judgment was in context of the 1940 Arbitration Act. Under ap-
peal, although expected, the Supreme Court did not opine on this issue.

Recently, the Delhi High Court, in GMR Energy Limited v. Doosan Power Systems
India Private Limited & Ors. ,V after relying on the decision of theMadhya Pradesh
High Court in Sasan Power Limited v. North American Coal Corporation (India) (P)
Ltd. Sasan Power, and Atlas Exports, ruled that there is no prohibition in two Indian-
parties opting for a foreign seat of arbitration. The Delhi High Court decision to re-af-
firm that two Indian parties can seat their arbitration outside India is yet another testa-
ment to pro-arbitration approach of Indian courts, with the Delhi High Court leading
the charge. However, one must be wary of the ruling in TDM Infrastructure ,%’ wherein
the court ruled that two Indian parties could not derogate from Indian law by agreeing
to conduct arbitration with a foreign seat and a foreign law. But as TDM Infrastructure
was a judgment under Section 11 of the Amendment Act, there are questions on its

precedential value. ®
3. Arbitrability of Oppression and Mismanagement Cases

A landmark judgment on this issue was delivered by the Bombay High Court in-
Rakesh Malhotra v. Rajinder Kumar Malhotra ,® wherein the court held that disputes
regarding oppression and mismanagement cannot be arbitrated, and must be adjudica-
ted upon by the judicial authority itself. However, in case the judicial authority finds
that the petition is mala fide or vexatious and is an attempt to avoid an arbitration
clause, the dispute must be referred to arbitration. Arguably, this could have an unin-
tended impact on the prima facie standard in the Section 8, as amended and introduced
by the Amendment Act. The Bombay High Court opined that a petition under Sections
397 and 398 of the Companies Act, 1953 may comprise of conduct of clandestine non-
contractual actions that result in the mismanagement of the company’s affairs or in the
oppression of the minority shareholders, or in both. In such cases, even if there is an

arbitration agreement, it is not necessary that every single act must, ipso facto, relate

2017 SCC OnLine Del 11625.

TDM Infrastructure Pvt. Ltd. v. UE Development India Pvt. Ltd. , (2008) 14 SCC 271.
West Bengal v. Associated Contractors, (2015) 1 SCC 32.

(2015) 2 Comp LJ 288 (Bom) .
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to that arbitration agreement. Further, the fact that the dispute might affect the rights of
third parties who are not party to the arbitration agreement renders such disputes non-
arbitrable. In addition to the above emerging issues, please find enclosed the Annexure
containing the detailed list of our hotlines which cover the analysis of the recent judg-

ments and issues faced in the arbitration regime in India.
4. Arbitrability of Consumer Disputes

The National Consumer Dispute Resolution Commission ( NCDRC ), in Aftab
Singh v. Emaar MGF Land Limited ,V has held that an arbitration clause in an agree-
ment between a builder and consumers cannot circumscribe the jurisdiction of the
NCDRC, notwithstanding the amendments made to Section 8 of the Amendment Act. It
held that the non-obstante clause did not oust the jurisdiction of consumer forum, since

they were specially designated authorities to deal with consumer issues.

XII. CONCLUSION

The changing legal, political and economic environment impacting the practice of
arbitration globally and the world in which international arbitration operates gives rise to
the certain challenges/obstacles. International commercial arbitration is a voluntary and
consensual process and its characteristics or attributes are as follows consensual , neutral-
ity, choice, enforceability, finality, privacy and confidentiality. In coming years some
challenges will be in the way of international arbitration. These will be redesigning Inves-
tor-State dispute settlement, effects of Brexit, third party funding, cyber security and
data protection, gender and ethnic diversity, legitimacy and efficiency in arbitral proce-
dure, confidentiality and privacy, new challenges in the recognition and enforcement of
judgments, background, challenges and emerging issues in relation to India. Whole in-
ternational arbitration community finds some solutions for these issues but need to be ad-
dressed more effectively and efficiently. Despite India being one of the original signato-
ries to the New York Convention, arbitration in India has not always kept up with the in-
ternational best practices. However, the last five years have seen a significant positive

change in approach. Courts and legislators have acted with a view to bringing Indian ar-

@ Consumer Case No. 701/2015.
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bitration law in line with the international best practices. With the pro-arbitration ap-
proach of the courts and the Amendment Act in place, there is cause to look forward to
these best practices being adopted in the Indian arbitration law in the near fu-
ture. Exciting times are ahead for the Indian arbitration jurisprudence and Indian courts
are ready to take on several matters dealing with the interpretation of the

Amendment Act.

(FTEsm%E: Parab)
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Is “Winter Coming” for International Arbitration?

Crystal Wong Wai Chin”

Abstract; An effective and efficient arbitral process is essential for the viability
and sustainability of international arbitration as the preferred dispute resolution mecha-
nism. In a well-functioning, independent, and productive justice system, decisions are
taken within a reasonable time and predictably, are effectively enforced, and commer-
cial rights are adequately protected. Research has shown that the costs and time of in-
ternational arbitration are rising and generated negative feedbacks and criticism from
the users. This issue has been brought to the forefront and become internationally recog-
nized. This essay is authored as a result of major dissatisfaction with the complaints
launched and with a hope to retain the golden summer of international arbitration. The
essay first evaluates the reasons for the complaint of delay and cost and offers practical
measures and solutions in addressing these issues. The essay further prophesies and
welcome International Arbitration 4.0 ( “IA 4.0” ), by setting out the innovative tech-
nological solutions, such as e-briefs, visual data room, and automated case manage-
ment system, which should be adopted in arbitral processes and the framework to de-

sign and pilot a successful revolution of 1A 4. 0.

[. INTRODUCTION

International arbitration has enjoyed a long golden summer where everything went

% Senior Associate, Lee Hishammuddin Allen & Gledhill.
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well, and it has repeatedly been chosen over litigation as it has been assumed that arbi-
tral proceedings would be speedier than litigation and thereforere latively
economical®. Paradoxically, exactly these factors, that have been so praised by the le-
gal world, are considered today as the greatest weaknesses of international arbitral pro-
ceedings®.

As Soren Kierkegaard famously and appositely put, “life must be lived forwards,
but can only be undersiood backwards. ” As we look back on the sometimes-tumultuous
life of international arbitration, we should seek to understand more fully how far we
have come in shaping the framework and transnational culture of international arbitra-
tion, and how we might prepare to meet the challenges that lie ahead of us.

The troubling observation as clearly illustrated by the 2015 and 2018 International
Arbitration Survey conducted by the School of International Arbitration, Queen Mary
University of London, in partnership with White & Case®; In 2015, when respondents
were asked what are the three worst characteristics of international arbitration, 68% of
them said “costs” , which makes costs the “mosi dangerous enemy” to international ar-
bitration, and 36 % of them said “the lack of speed” . This perception did not change
over the years; In 2018, still 67 % of the respondents said “costs” , and 34% of them
said “lack of speed”

These numbers speak a clear language: The issues of costs and lengths of the ar-
bitral proceedings need to be solved in a timely manner, otherwise the long and golden
summer of international arbitration will not be prolonged.

This essay seeks to identify and critically analyze some of the main challenges that

@D Nowaczyk Piotr/Czech Konrad, Rethinking costs and costs awards in international arbitration: a call for
less criticism of arbitration costs, but improvement of costs allocation practices, in:; ASA Bulletin, 2015, Volume
33, Issue 3, p.494; Risse Joerg, Ten Drastic Proposals for Saving Time and Costs in Arbitral Proceedings, in: Ar-
bitration International, 2014, Volume 29, Issue 3, p. 453.

@ Risse (see footnote 1), p.453; see also Hanotiau Bernard, International Arbitration in a Global Econo-
my: The Challenges of the Future, in: Journal of International Arbitration, 2011, Volume 28, Issue 2, p.99;
Nowaczyk/Czech ( see footnote 1), p.495; Pemt Victoria/Stanisavljevic Marina, Efficient Arbitration Part 1: Met-
rics, Kluwer Arbitration Blog, June 16 2018, p. 1; Grando Michelle, Challenges to the Legitimacy of International
Arbitration: A Report from the 29th Annual ITA Workshop, Kluwer Arbitration Blog, September 19 2017, p. 2.

@ 2018 International Arbitration Survey conducted by the School of International Arbitration, Queen Mary U-
niversity of London and 2015 International Arbitration Survey conducted by the School of International Arbitration

(hereinafter “2015 Queen Mary Survey and 2018 Queen Mary Survey” ), Queen Mary University of London.
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international arbitration faces and proposes practical and innovative solutions and meas-
ures that arbitral institutions and other key stakeholders can take to address these is-
sues. The essay further prophesies and welcome International Arbitration 4.0 ( “IA
4.0”), by setting out the innovative technological solutions which should be adopted
in arbitral processes and the framework to design and pilot a successful revolution of TA

4.0.

I . Why did Arbitral Proceedings become so Expensive and
Lengthy?

The answer to this question is rather straightforward; Since arbitral proceedings
have proven to be a very successful mean of international dispute resolution “that it is
being used more and more --- in increasingly technical , legally complex and time-consu-
ming cases” V| “the arbitration process has changed from relatively informal to increas-
ingly formal and complex. ” @This, in turn, contributes to delays and tremendous in-
crease in arbitration costs.

1. Costs

What are arbitral costs? Costs in arbitration generally are arbitrators’ fees and ex-
penses, institutional fees and expenses, and legal and other costs, for instance, coun-
sel fees and expenses, hearing costs and witness fees and expenses. There are many
critiques with regard to arbitration costs.

(1) The amount of the costs per se

Arbitral costs have increased tremendously over the past years and often surpass
10% of the amount in dispute®. In the eyes of the commercial users, an arbitral pro-
ceeding however is only efficient, when the costs “are significantly less than the value
in dispute” @ .

The largest cost items usually are the fees for the counsel as well as the third-party

(@ Mandelli Giorgio, Volterra Robert G. , Increasingly popular techniques for managing the costs of arbitra-
tion, in Financier Worldwide Magazine, November 2017, p. 1.

2 Hanotiau, supra p. 99.

@ Risse, supra, p.453.

@ Pernt/Stanisavljevic, supra, p. 1; see also Heiskanen Veijo, Key to Efficiency in International Arbitra-

tion, Kluwer Arbitration Blog, 29 May 2015, p. 2 et seq.
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experts?. Since most arbitral proceedings have become increasingly technical and high-
ly complex, the engagement of professional third-party experts is essential. The fees for
such experts will at the initial stage be funded by the parties themselves and often run
up to millions! Furthermore, all reasonable expenses incurred by the experts, inclu-
ding accommodation and traveling expenses, have to be borne by the parties?.

Additionally, the counsel’s fees and expenses form a significant portion of the ar-
bitration costs. The field of arbitration has intrigued many outstanding lawyers. These
arbitration celebrities charge a high hourly rate when attempting to be prepared for the
arbitral proceedings®. International law firms often adopt principles of no stone will be
left unturned in their case preparation and some even practices mock arbitration with
their clients.

13

Contrary to court’s proceedings, parties need to pay the “judge” of the proceed-
ings, namely the arbitrator. In the case of an arbitral tribunal, tripled the cost of arbi-
trator and expenses. For an institutional arbitration, the additional charges include fil-
ing fees and the administrative fees of the respective institutions®.

While it is may be justifiable for arbitration users to criticize the fees of counsel
and experts, one, however, should be reminded that as in other aspects of life, superi-
or products with high quality come with an equally high price tag. Elite counsel, who
are active in the field of arbitration, usually are specialized in the sophisticated sectors
of energy, construction and engineering as well as finance, and therefore possess a
wealth of experience when it comes to arbitral proceedings across various regions®.

When adding up all of these costs, it might, as already stated, be the case that
the costs are not significantly less than the amount in dispute. Before labeling such a
procedure as inefficient, one should nevertheless consider the advantages that an arbi-
tration procedure entails such as the enforceability of the arbitral award, the avoidance
of specific legal systems or home-turf advantage, and the confidentiality of the proceed-

ings. These features are being considered as main advantages of an arbitration proceed-

Walker Sarah, Counting the cost of arbitration, posted on Bird&Bird’s website on 8 December 2005, p. 2.
Gonzalez/ Carmona/Potts, supra, p.2 et seq.
See Nowaczyk/Czech, supra, p. 500 et seq. ; Hanotiau, supra, p. 100; Risse, supra, p.454.

Walker, supra, p. 1 et seq. ; see also Gonzalez/Carmona/Potts, supra, p. 2.

GNCECNCNGC)

Nowaczyk/Czech, supra, p. 500 et seq. ; see also Pernt/Stanisavljevic, supra, p. 1.
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ing according to the 2015 and 2018 International Arbitration Survey conducted by the
School of International Arbitration, Queen Mary University of London, in partnership
with White & Case ©.

More often than not, parties consider these peculiar features inherently available
in arbitration as extremely valuable and therefore worth the money: For instance, a par-
ty might appreciate the confidentiality of the arbitral proceeding highly, because as the
legal proceeding is made known publicly, the company involved may suffer severe rep-
utational damage and financial losses. In a nutshell, in some matters, arbitral proceed-
ing can be considered as efficient and worth the money, even when the costs are not
significantly less than the amount in dispute.

Nevertheless, as costs are continuedly being highlighted as the main problem of
and hence deterrence towards the utilization of international arbitration®, concerted ef-
forts should be made to reduce arbitration costs, in particular with regard to counsel’s
and experts’ fees, as they are statistically the largest cost item.

(2) No transparency regarding costs

Another point of criticism with regard to costs is the lack of transparency. When
starting an arbitral proceeding, it is usually not possible to predict the costs®. This is-
sue can be addressed in different aspects:

First, unpredictability of the allocation and recoverability of costs in arbitra-
tion. While counsel’s fees are often recognized as recoverable costs, internal legal and
management costs that have arisen in connection with the arbitral proceedings may not
be recoverable. “Most arbitrators remain unsympathetic to this head of claim simply
because management time and cost spent is difficult to quantify and allocate” . ® How-
ever, it should be noted that such hidden executive and administrative costs can be
high principally in technically complex energy disputes.

Second, when choosing ad hoc arbitration, there is no rule on how the arbitrator

fees have to be calculated, which makes it nearly impossible to predict them®. By con-

2015 Queen Mary Survey and 2018 Queen Mary Survey.
2015 Queen Mary Survey and 2018 Queen Mary Survey.
Nowaczyk/Czech, supra, p.496 et seq.
Nowaczyk/Czech, supra, p.497.

GNCECNCNGC)

See Walker, supra, p. 1.
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trast, arbitral institutions have schedules of fee with regard to arbitrators’ as well as ad-
ministrative fees in place. Some institutions, however, base their costs on hourly rates,
others apply an ad valorem system that charges a fixed amount corresponding to the a-
mount in dispute®.

Third, it is usually in the discretion of the arbitral tribunal to allocate the costs at
the end of an arbitral proceeding@. This must be considered against the background
that there are different models in different parts of the world that greatly diverge from
each other: For example, the English model uses a “winner-takes-all” approach,
which is why the “loser” has to reimburse the “winner” all reasonable costs as well as
the tribunal’s resp. the institution’s fees®, whereas according to the U. S. model, each
party normally has to pay its own costs®.

While it can be understood why the costs per se are high, in particular since the
parties might receive a value equivalent to the price paid, the predictability and trans-
parency in the determination and allocation of costs in the arbitration practice become
all the more important.

(3) Solutions and measures to lower the arbitration costs

a. Arbitrators/arbitral institutions appoint experts at preliminary meeting

At the beginning of the proceeding, for instance, at the preliminary or terms of
reference meeting, the parties have to clearly and succinctly argue their case and pro-
vide explanation on the requirement for expert testimony for certain questions or issues
in the arbitration. After both parties have pleaded their case, the arbitrators are allowed
to ask additional questions for clarification or completion®. The arbitrators then have
full discretion to decide on what issues, to what extent, and who they are going to as-

sign the expert testimony if at all®. This is usually the case in civil law systems?.

@D See Tan Wei Ming/Jayakumar Shriram/Khoo Jolyn, Costs and Duration; A Comparison of the HKIAC,
LCIA, SCC and SIAC Studies, on Singapore International Arbitration Blog, March 13 2018, p. 4.

@2 Born Gary B. , International Commercial Arbitration, Second Edition, 2014, p. 1197.

@ See Nowaczyk/Czech, supra, p.498 et seq.

@ Born, supra, p. 1215 et seq.

3 See similarly Risse, supra, p. 456 et seq.

©® See also Gonzdalez/Carmona/Potts, supra, p. 4.

(@ See Greenberg Simon/Kee Christopher/Weeramantry Romesh J. , International Commercial Arbitration,

An Asia-Pacific Perspective, 2011, n. 7. 46 comparative table.
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As a consequence, important questions that require expertise that the arbitrators
do not have, are still being answered by a qualified specialist, but the expert testimony
is focused on what the arbitrators consider as important, which is why significant costs
can be saved.

In order not to become a dead letter, the arbitral institutions shall include this
proposal as a mandatory provision in their rules.

b. Choose an experienced lawyer and stay involved in the proceeding

First of all, having onboard experienced counsel is paramount to both the success
and efficiency of an arbitral proceeding. Although an experienced counsel or arbitration
specialist usually demands a higher fee than a less experienced counsel or general prac-
titioner, it is money wisely spent: An experienced arbitration specialist with full appre-
ciation of the practice and procedure of arbitral proceedings could effectively advise cli-
ents on the proper expenditure and case strategy. This would no doubt assist client in
making wise spending decisions. ¥

In addition, as the arbitral community is rather small, it is not unlikely that an
experienced counsel actually knows the opposing counsel and/or the arbitrators as they
may have worked together in previous arbitrations. This collegial relation promotes bet-
ter working relationship between the parties. The intel on the arbitrators may also be
relevant and important in the case strategy. Ultimately, engaging an experienced coun-
sel does pay off as unnecessary costs are avoided.

Parties’ involvement in the case preparation and arbitral proceeding, in particular
by working with external legal counsel, often results in significant legal costs reduc-
tion. For instances, many of the evidentiary issues can be more effectively and efficient
resolved, at least partially, by the parties themselves: i. e. retrieving relevant corre-
spondences and documents, which is cost-effective than incurring the hourly time costs
of junior counsel sieving through the voluminous data and communication®.

c. Always set sole arbitrator as default provision

Paying the fees of three arbitrators is generally a lot more expensive than paying

(@D  See Gonzalez/Carmona/Potts, supra, p.4; see also Hanotiau, supra, p. 100.
@ See also Gonzilez/Carmona/Potts, supra, p. 4.
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the fees for a sole arbitrator. Yet, many parties opt to prescribe a three-member tribu-
nal in their arbitration agreement during contract stage. When the dispute arises and the
details of the dispute are established, parties often realize that the complexity of the
dispute would not require or the amount in dispute would not otherwise justify a three-
member tribunal. Unless otherwise agreed between the parties, the damage done will
not be reversible. @

Thus, arbitral institutions often encourage the parties to adopt the default position
of having sole arbitrator rather than a three-member tribunal, and indeed have such po-
sition embedded in their respective institutional rules. As such, if the parties did not
earlier agree on the number of arbitrators or if the clause was pathological, a sole arbi-
trator would be assigned to the dispute, which would result in costs saving.

d. Reduce the initial filing fee for low amounts in dispute

Arbitral institutions usually oblige the parties to pay an initial filing fee at the ini-
tial stage of the arbitral proceeding, i. e. during the filing of notice or request for arbi-
tration. These fees are paid in addition to the administrative fees. Mostly, the initial fil-
ing fee is a fixed lump sum fee regardless of the amount in dispute®.

In order to make it more economically for arbitrations with a low amount in dis-
pute, the filing fees therefore should be reduced accordingly. This principle has already
been adopted in the “ Administration Fee Schedule” of the American AAA
Rules®. Other institutions should also consider adopting similar principle.

e. Clear cost allocation rules and ad valorem calculation system

To enhance the predictability of the costs, the arbitrators’ discretion has to be lim-
ited when it comes to the allocation of the costs as well as to the determination of which
items are recoverable®.

Essentially, it does not matter if English costs follow the event or the American
every party bears its own costs approach is being adopted. The real danger is to agree

on something in between, because it does not allow a clear allocation of the costs but

See Tan/Jayakumar/Khoo, supra, p.3 table 1.
See Gonzalez/Carmona/Potts, supra, p. 3.
See Gonzulez/Carmona/Potts, supra, p. 2.

To be found on www. adr. org/feeschedule.

GNCECNCNGC)

Nowaczyk/Czech, supra, p. 505, see also p. 497 et seq.
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leaves it up to the discretion of the arbitrators, with no clear guiding principles. The ar-
bitral institutions therefore should consider amending their rules accordingly and decide
on one of the two approaches®.

In my opinion, the English approach might be better accepted by the parties as it
seems only fair, that the winner of a proceeding, in other words, the party who had to
initiate the proceedings in order to receive a payment or a specific performance that it
should have been granted already before the proceeding, actually even without the pro-
ceeding, should not have to bear the costs for the proceeding®. Further, arbitral insti-
tutions should prescribe in their rules explicitly on the recoverable items. These rules
should also be reviewing at suitable interval so as to ensure that it is in line with the re-
cent developments.

Last but not least, arbitral institutions that use an hourly calculation system for the
arbitrators’ and the administration fees, have to urgently opt for an ad valorem system,
in particular with regard to matters with high amount in dispute. Unlike the hourly rates
system, the ad valorem system offers the clear advantage of predictability of the costs in
advance and therefore provides better transparency®.

2. Lack of speed

(1) There are also critiques with regard to the lack of speed

It is widely recognized that the main problem in relation to the speed of arbitration
is the availability of arbitrators and counsel. Since they typically work on several man-
dates at the same time, they have a high workload and it is obvious that they cannot
devote their entire time to a single mandate. As a consequence, it takes them more time
to get the necessary work done, which ultimately lengthens the arbitral process®. In
addition, it is very difficult to fix dates for meetings and the eventual arbitral hearings,
etc. It therefore may be the case that an appointment suitable for all counsel and arbi-
trators involved, can be months or in same case a year away.

For these reasons, deadlines are often not observed and hence complied with by

See Nowaczyk/Czech, supra, p.505.
See also Born, supra, p. 1216.

See Gonzalez/Carmona/Potts, supra, p. 3.

®eee

See similarly Grando, supra, p. 3.
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the counsel® and in most instances the arbitrators are taking too much time to issue
their arbitral award®.

Parties themselves ( together with their counsel) tend not to advance the proceed-
ings, but rather make full use of every possibility to argue their case as they are afraid
of losing and/or not being able to appeal against such an award®.

Although a shorter proceeding can save money, for the counsel as well as the arbi-
trators and the institutions that are being remunerated on an hourly basis may not be
comfortable for such proceedings due to their commitment, i. e. the billable issue.

Nevertheless, it should not be hastily concluded that a shorter proceeding would
necessarily be good for the parties. Certain highly complex matters may require a rather
prolonged period of time either for case preparation and/or proper deliberation of the
matter. @ Therefore, justice may not be well served but simply bifurcating the issues or
shortening the process.

Notwithstanding, as it is clear that shorter proceedings save the parties money in
the short run®, there have to be efforts to try to enhance the speed of the proceed-
ings. Put simply, reducing the lack of speed not only addresses the issue of the duration
of the process itself, but provides a direct benefit with regard to the costs of the pro-
ceeding.

Moreover, parties seek short proceedings not only because of financial reasons,
although being clearly the decisive factor, but also because they want to use their ener-
gy and time on more productive matters and not on a constant dispute that may exhaust
their employees’ time and energy, depending on their involvement.

(2) Solutions and measures to increase the speed of the proceedings

a. Have arbitrators demonstrate their availability before confirming them

Not only should the arbitral institutions always ask the arbitrators they are about to

confirm, whether they actually are available during the relevant timeframe®, but also,

(=)
2

Hanotiau, supra, p. 100.
Grando, supra, p.3.

Risse, supra, p.454.
Pernt/Stanisavljevic, supra, p. 1.

See also Pernt/Stanisavljevic, supra, p. 1.

ONGNCNCNT)

See Grando, supra, p. 3.
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they should require the arbitrators to demonstrate their availability, i. e. having them
disclosing the number of other arbitral proceedings they are currently involved in either
as arbitrator or counsel.

The only institution that currently explicitly considers the availability as prerequi-
site in order to confirm an arbitrator is SIAC Rule 13. 3. This rule should even be more
emphasized by, as just set out, having the arbitrators demonstrate to SIAC their actual a-
vailability. As this seems paramount in order to guarantee a speedy proceeding, all insti-
tutions should include such a provision in their rule; at least, they should address the a-
vailability explicitly. The ICC also adopted similar practices when selecting arbitrators.

b. Financial incentive for arbitrators to issue their award in a timely manner

In addition to having the arbitrators demonstrate their availability, a financial in-
centive for issuing the awards quickly should be provided. On the one hand, arbitrators
could be paid an additional remuneration, if they issued the award within one month
after the last post-hearing submission. On the other hand, arbitrators could be finan-
cially punished by reducing their normal fee, if they issued the award later than two
months®, The ICC announced in 2016 that it would include such a provision in its
rules?, so far however, the provision has yet to be implemented.

By having a financial incentive, it would be more worthwhile for the arbitrators to
focus on a handful of cases in order to issue the award (s) within a reasonable time,
instead of being engaged in multiple proceedings and therefore not able to devote suffi-
cient time to produce such a well-reasoned award.

c. Choose an experienced lawyer and stay involved in the proceeding

As discussed earlier, choosing a counsel experienced in the field of arbitration is
paramount as the counsel knows how arbitral proceedings could be optimally opera-
ted. For this reason, the counsel could invest his time wisely and does not waste any
time on work that is not expedient.

Moreover, parties staying closely involved in the proceeding, in particular with
their own counsel, may contribute to enhance the speed of the proceeding as well, as

they can more effectively carry out certain works involving industrial specific knowledge

(D See Risse, supra, p.464.
@ Grando, supra, p. 3.
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such as calculations. Such cooperation between the counsel and the parties would no
doubt result in considerable time savings.

d. Only arbitrators/arbitral institutions appoint experts at organizational meeting

As already set out, only the arbitrators have to be allowed to decide on what is-
sues, to what extent, and who they are going to assign the expert testimony. This meas-
ure not only saves a lot of money, but also a lot of time.

e. Broader application of expedited procedure rules

Some arbitral institutions have included in their rules the option for an expedited
procedure, i. e. SIAC Rules 5 as well as ICC Rules 30. While these proceedings pro-
vide a faster process, they are usually only applied if either both parties agree on it, or
the amount in dispute is not higher than a certain amount (see ICC Rules and SIAC
Rules) . Consequently, if not both parties agree, the possibility to apply this proceed-
ing is capped.

STAC sets this amount at SGD 6,000,000 (5.1 a. ), which equals more or less
USD 4,338,420, whereas ICC sets it at USD 2,000,000 (1 (2) Appendix VI) . In
order to broaden the application of the expedited procedure, the arbitral institutions
therefore have to raise these amounts. This would presumably lead to the process being

used more often.

[ll. International Arbitration 4.0 (IA 4.0) as a Solution and Meas-

ure

The Fourth Industrial Revolution ( “IR 4.07) is expected to change how human
being lives, works, and communicates. Automation and artificial intelligence are the
main catalyst driving IR 4. 0, which will make many employees redundant, by repla-
cing them with machines that will perform the job more economically and efficiently.

1. With new technological advances, professions with these three basic qualities
are most probable to be automated :

1. 1 Repetitive;

1. 2 Operates with or hinge on prescriptive set of rules; and

1. 3 Matter which involves well-defined physicality.

With the increase of use and acceptance of information technology ( “IT” ) in the
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field of international arbitration, in 2017, the ICC Commission on Arbitration and ADR
Task Force published a Report on the use of information technology in international arbi-
tration. The objective of the report is to provide an analytical frameworkthat arbitration
users could use as guideline when evaluating whether a particular form of IT should be
used and (if so) how it can be used in a cost-effective, fair and efficient manner. ©

In essence, with the benefit of party autonomy in the regime of international arbi-
tration, the parties and the tribunal should continue to embrace technological innova-
tion by considering the utilisation of IT with the view to save time and costs of arbitra-
tion. Ideally, the parties and the tribunal should have a good understanding of available
IT solutions and how they can be best implemented so as to drives costs and time effi-
ciencies and enhance the tribunal’s understanding and appreciation of the parties’ cases.

Fundamentally, in a well-functioning, independent, and productive dispute reso-
lution system, decisions are taken within a reasonable time and predictably, are effec-
tively enforced, and commercial rights are effectively protected. Among other objec-
tives, the efficiency of the dispute resolution system is important for creating a good
business climate, attracting foreign direct investment, and supporting economic
growth. @ Therefore , the tangible benefits of IT should be embraced by the international
arbitration community.

In international arbitration, the use of Al has been introduced for a wide variety of
tasks such as appointment of arbitrators, legal research, drafting and proofreading of
written submissions, translation of documents, case management and document organi-
zation, cost estimations, hearing arrangements ( e. g. transcription and simultaneous
translation services) , drafting of the procedural sections of awards and even robot-arbi-
trators. In the following sections, we will consider some of the less controversial and
hence acceptable Al innovations, with a view to enhance the attractiveness of interna-

tional arbitration as the dispute resolution mechanism.

@ ICC Commission on Arbitration and ADR Task Force published a Report on the use of information technol-
ogy in international arbitration, p. 3.

2 Bénassy-Quéré, Coupet, and Mayer 2007 ; http: //documents. worldbank. org/curated/en/46599147
3859097902/ pdf/108234-WP-GoodPracticesforCourtsReport-PUBLIC-ABSTRACT-EMAILED. pdf.
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1. E-Briefs

Briefs with embedded electronic links to parties’ exhibits, witness and/or expert
testimonies and legal authorities ( “e-briefs” ) , as well as linked indices, exhibit lists
and similar documents, have become increasingly common in international arbitration
and often favoured by the tribunal. E-briefs have been touted as more effective and effi-
cient for the tribunal to be briefed on and thereafter review and evaluate the case. E-
briefs when properly used would also expedite the retrieval of documents during arbitral
hearing.

However, it should not be ignored that although it is common for parties to submit
the cause papers, including witness statements, bundle of documents and legal authori-
ties in electronic form, some senior arbitrators remain uncomfortable and hence prefer
not to work in a completely paperless environment. Therefore, parties may still be re-
quired to provide hard-copy submissions. It should be highlighted that the required pro-
duction often represents merely a fraction of the voluminous submission in electronic
form. Therefore, E-briefs should be considered and mandated by tribunal especially
when the matters are handled by international law firms.

2. Virtual Data Room

From a technical viewpoint, virtual data rooms are essentially same as basic com-
mercial file sharing services. Virtual data rooms are often customised to cater for the re-
quirements of the legal industry and thus offer helpful features, such as automated up-
load and download notifications through email, sophisticated administration of users’
rights, subspaces accessible to only targeted group of users (e. g. the tribunal ), and
text searchable functionalities.

It is thereafter highly recommended for a neutral third party, such as an arbitral
institution, to operate and administer such secure virtual data room, where the parties
could submit (upload and share) all documents in the case, including correspon-
dence, pleadings, witness statements, and other submissions, thereby avoiding the
need to prepare and submit physical copies of the cause papers.

In most international arbitrations where the parties involved and tribunal members
are located in different jurisdictions, a virtual data room saves the courier cost and al-

lows all parties and tribunal members to access cause papers as soon as they are up-
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loaded. Where a dispute arises over the authenticity of the electronic copies of the evi-
dence, the tribunal may order for inspection of the original documents or metadata.

Alternatively, the parties and tribunal might adopt a commercial fee-based service
which offers a secure virtual data room. In addition to the costs of the service, the par-
ties and tribunal should consider whether the data would be sufficiently secure and
whether it truly can be deleted or otherwise rendered completely inaccessible after the
arbitration is concluded. @

3. Next Generation of Automated Case Management System ( CMS) @

It is proven that the automation of case management processes and broader intro-
duction of IT into the judicial system greatly facilitate effective case management. With
the advancement of technology, the automation of such systems has become increasing-
ly common and available at reasonable price. A good electronic CMS reflects and sup-
ports the various case flow management techniques and principles applied to different
case types at a particular court. Such proven benefit of CMS should therefore be impor-
ted to the administration of arbitral processes.

If appropriate case management techniques are developed and translated into a
CMS, the system can effectively track the status of cases and their position in the arbi-
tral process, support the development of caseload and possibly workload statistics and
management reports, and monitor case processes, all of which contribute to perform-
ance monitoring. Regularly gathered statistics on the flow of cases through the arbitral
process can identify process bottlenecks and case delays, which together can inform
needed resource and process adjustments.

A CMS can provide arbitration users with the information needed to control timely
processing and produce a complete and reliable case record.

Developing an automated CMS that fits the needs of arbitration user or more fun-
damentally a particular arbitral institution requires careful planning, effort and

time. Arbitral institutions should therefore review the process from filing through final a-

@ ICC Commission on Arbitration and ADR Task Force published a report on the use of information technolo-
gy in international arbitration, p. 13.

2 International Bank for Reconstruction and Development / The World Bank, Good Practices for Court:
Helpful Elements for Good Court Performance and the World Bank’s Quality of Judicial Process Indicators, 2016.
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ward, assesses and evaluate operations and management systems in place, and deter-
mines whether there is to redesign the processes before embarking on major automa-
tion.

A clear mapping and designing efficient case processes will assist in streamlining
and simplifying the arbitral processes and thereby increase both internal efficiency and
user friendliness. Of particular importance, the information exchange and interconnec-
tivity requirements should be the main criteria in the development of the
automated CMS.

It bears noting that the development, testing, and rollout require ongoing engage-
ment, feedback, and distinct effort to overcome resistance to the new system. This ne-
cessitates not only stakeholders’ engagement and buy-in but ongoing communication a-
bout design, testing, and implementation steps. It also requires clear protocols regard-
ing the use of the system. Although the initial continued use of manual (paper-based)
processes as a backup may be prudent, clear policies should be in place to ensure that
they are phased out as soon as possible.

Indeed, the courts in Malaysia—and all courts that have developed effective sys-
tems that are widely used—engaged all end users in the design, carried out extensive
training of internal and external users of the system, and provided help options after the
system was online.

The Stockholm Chamber of Commerce ( “SCC” ) recently unveiled the SCC Plat-
form which has just entered into service on 1 September 2019, whereby “all SCC arbi-
irations will be administered through the SCC Platform” . In particular, the SCC Plat-
form will allow communication and file-sharing between the SCC, the parties and the
tribunal, downloading and uploading of documents on the go, to the exclusion of email
or other channels. Further, the site contains a calendar for relevant dates and deadlines
and a notice board for the tribunal to communicate practical information to the par-
ties. This calendar tracking the progress of case allows the parties to monitor the status
of the case effectively. © This platform was launched to increase efficiency, transparen-

cy and security.

)

@ Hittps: //sccinstitute. com/scc-platform/.
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Other institutions offering case management systems (albeit not automated ) are
the American Arbitration Association and World Intellectual Property Organization. The
Russian Arbitration Center at the Russian Institute of Modern Arbitration ( RIMA) has
also been offering a digital case management system since 2017, with the English ver-
sion launched in October 2018.

4. An effective automated CMS processes should include ;

1. 4 E-filing of Request for Arbitration. In this regard, a standard form with built-
in automatic checks and validations which could potentially reduce submission errors
and failures should be considered.

1.5 E-payment of filing fees via Internet banking;

1. 6 Receipts, notices be created automatically and dispatched via a central mail-
ing facility ;

1.7 Submissions, applications, and evidence are transmitted electronically; and

1. 8 Visual data rooms for every case administered by arbitral institutions.

To ensure that the CMS would be user friendly, the need for special software com-
ponents should be eliminated, thereby making the system simpler to access and more
widely available, including for use with tablets and mobile phones.

All in all, in developing the automated CMS, the developer shall have continuous
consultations with all key stakeholders during the development of the CMS project to
gain their input and buy-in. The arbitral institutions should also actively promote the
benefits of the new system to each stakeholder group, addressing all concerns and re-
flecting their comments in the design and later introductory phases. Only when the auto-
mated CMS is sufficiently material and established, the arbitral institutions could man-
date the usage of CMS so as to ensure that the system becomes thede facio tool.

5. Virtual Arbitral Hearing

The emergence of commercial videoconferencing services and ubiquitous software
such as Skype, Zoom and FaceTime, and the increasing availability of the similar ena-
bling equipment in most law firms mean that videoconferencing has become much more
accessible and hence readily available.

Although voice-conferencing is still frequently used, videoconferencing has a grea-

ter potential and relevancy to international arbitration practice. To date, however,
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state-of-the-art videoconference is still more complicated to initiate than a mere tele-
phone call. Indeed, depending on the network connectivity, Skype, WhatsApp Video
Call or FaceTime, may not offer the quality and/or functionalities necessary to foster a
conductive environment for meetings.

Regardless of whether the videoconference will take place using Skype, FaceTime
or another service, it makes sense to confirm in advance that the technology and con-
nections to be used are adequate for the videoconference to proceed. Further, if docu-
ments are to be used during the conference, they should be made available to all par-
ticipants and identified in an unequivocal manner whenever they are referred to. A
shared screen function should also be arranged to allow simultaneous reference to same
documents.

The tribunal and the parties will normally want to be able to verify the identity of
the participants, especially witnesses, and to prevent illicit outside interference
(eg. witness coaching) . Finally, it is prudent for the parties to consider whether the
applicable arbitration law limits or prohibits the use of telephone or videoconferencing
for a hearing.

6. Automated Verbatim Transcription Solution

It is the usual practice, at least in major international arbitrations, for parties to
engage a professional service provider to provide real-time transcripts. Just as all direct
verbatim transcripts, these services are expensive. Recorded transcribing services may
be more economical but are less convenient and effective.

As we use voice recognition feature on our smartphones to dictate short emails and
messages, it may be a matter of months when automated voice recognition improves,
and that automated verbatim transcription and even translation solutions could be avail-
able at reasonable and affordable rates. This development and innovation would no
doubt be welcomed by arbitration users as it would result in significant costs saving.

7. Online Dispute Resolution (ODR)®

As many are aware, several courts have established, or are looking at introdu-

cing, online court systems of some form or other. China is the latest to unveil a fully

(@ Norton Rose Fullbright, International Arbitration Report, Issue 9, Oct 2017, Online Dispute Resolution

and Electronic Hearing.



- BRI -

online “cyberspace court” based in Hangzhou, known as the Chinese capital of e-com-
merce. Court proceedings are commenced, court fees are paid, and all documents are
submitted via an online portal. Court notifications are delivered electronical-
ly. Mediation can be conducted by telephone or video conference. Hearings, including
cross-examination of evidence, are conducted online via a live stream with parties at-
tending remotely and a judge “presiding” over computer monitors. There are no court
clerks or transcribers-transcripts are generated electronically by voice identification
software. The general public may observe proceedings via a video feed.

Such online system could be easily implemented in the international arbitration
context. With party autonomy as the cornerstone of arbitration, the process could be
further tailored to meet the parties and arbitrators’ specific needs. This ODR format
should first be encouraged in fast-track arbitration, with limited documents and funds
at stake.

ODR is arguable a gateway to entirely virtual arbitration. The acceptance of elec-
tronic evidence will hopefully soon be developed to general acceptance of delivery of o-
ral submissions through online. The participation of tribunal, counsel and parties in the
hearing in real time by video link, would excuse the need for traveling and physical
gathering between the parties and tribunal members. This decentralization would argu-
ably deepen the pool of experience and expertise of the arbitration community, and can
accommodate the schedules of otherwise busy counsel, arbitrators and experts. With the
advances in virtual reality technology, it is foreseeable that in the near future partici-
pants could all come together in a virtual hearing room.

8. Green Protocol

Many has commented that the flexibility in arbitration has induced parties and tri-
bunal to indulge in unnecessary traveling and other expenditures. As the investment ar-
bitration community is hurriedly resolving climate change issues, Lucy Greenwood, an
independent arbitrator, has propounded nine commandments that arbitration users can
take which will reduce the impact of each and every arbitration upon the climate.

In view of the escalating climate catastrophe, this message by Lucy Greenwood should
be considered closely. The green pledge outlines concrete steps such as minimizing trave-

ling which contributes to emission of greenhouse gasses, reducing paper-intensiveness in
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arbitration by resorting to electronic bundle technology ( “Green Protocol”) .

The Green Protocol is intended to be broad enough to allow all those involved in
arbitration to make small changes to our behavior and to lead the way in responsible ar-
bitrating. A collective effort to both address costs and speed of arbitration may be a-
chieved by the arbitral community ensuring that®;

At all times during the arbitration I will consider and question the need to fly;

At all times during the arbitration I will only correspond through electronic means
unless hard copy correspondence is expressly required in the circumstances

As an arbitrator, I will not request hard copies of documents to be provided to me;

As an arbitrator, I will discourage the use of hard copy bundles in hearing rooms

As an arbitrator, I will suggest, and as counsel I will consider, where appropriaie,
that witnesses give evidence through video-link rather than attend hearings in person

I will review the level of air conditioning in hearing rooms

As an arbitrator, I will not travel unnecessarily to deliberate with my co-arbitrators ,
and will use screen sharing/video technology instead ;

As counsel , I will not travel unnecessarily to conduct fact finding or other interviews
with witnesses and will use screen sharing/video technology instead where appropriate ;

I will offset the carbon emissions of any flights I make to arbitration hearings.

All arbitration users should be encouraged to observe the green protocol. The arbi-
tration practitioners when making a serious effort to exploit the flexibility inherent in the
arbitral process should focus on the effectiveness of these actions and aligning each ac-
tion more closely with clients’ needs, working practices and expectations. It is the time
where the major international companies focus greatly on sustainability and environmen-
tal issues. Arbitration practitioners who place great emphasis on understanding clients’
business and the industry in which it operates should now learn from the way clients or-
ganise themselves and apply what they learn to their own legal business.

9. Realising IA 4.0

It is now generally accepted amongst the arbitration community that parties rarely

choose arbitration because they perceive it as being the fastest or cheapest means of

)

@ Hittp: //www. arbitrationpledge. com/.
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dispute resolution-the drivers are instead its global enforcement regime and confidenti-
ality. Indeed, in most recent surveys, in-house counsel states that they choose arbitra-
tion despite the perception that arbitration can be as slow and costly as litigation. Most
arbitral institutions are looking at ways to respond to the demand for greater cost and
time efficiencies in arbitration. But the arbitration community also holds the tools for
positive change. Parties, counsel and tribunals should be seeking out and embracing
technological and procedural innovation. The tangible benefits of ODR, including its ef-
ficiency and mobility, go hand in hand with the innovative, flexible and international
nature of arbitration.

Arbitration users are the bedrock of a successful evolution of international arbitra-
tion. To realise IA 4.0, we have to ensure its general acceptance by the various stake-
holders, the counsel, the arbitrators, the arbitral institutions and the legislators.

Nevertheless, the tribunal should keep in mind fundamental principles of fairness
to all parties. Although each party should have a full and fair opportunity to present its
case, no party should be allowed to insist on a particular IT solution in order to make
the proceedings more difficult or expensive for another party. Thus, the tribunal might
deny a request for directions to use a specific form of IT if it finds that the requesting
party’s preference for that solution is motivated by a desire to cause the other party to
incur unreasonable costs or where the tribunal concludes that a less expensive solution
would work just as well-both for the parties and the tribunal. Conversely, the tribunal
also would condemn a party’s attempt to complicate or obstruct the proceedings by un-
justifiably resisting IT use.

In the field of international arbitration, which is under constant attack for being
too expensive and time-consuming, the threat by some Al developers that computers
“can do the work that took lawyers 360, 000 hours” must not be taken lightly. Future
research is necessary to explore ways human decision-makers and Al can be best com-
bined to obtain most efficient results. As professor Maxi Scherer appositely puts, “we
may not be able to foresee what the future of AI models looks like but can enable that fu-
ture by carefully considering the implications of judicial decision-making with AI” . In
relation to the consideration of robot-arbitrator, while the currently available data sug-

gests that Al generates spectacular accuracy on decision outcome prediction. However,
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one of the main hurdles of robot-arbitrator is the inability of a robot-arbitrator to provide
reasoned decision. It bears noting that even if certain factors are identifiable as causes
for a given outcome prediction, these factors might not prove a useful/acceptable ex-

. . . N
planation for human addressees in a given context. ©

IV. Conclusion

To sum up, costs and the lack of speed are continuedly being considered the main
problem of international arbitration. Therefore, efforts should be made to reduce arbi-
tration costs, in particular with regard to lawyers’ and experts’ fees as they are the lar-
gest cost item.

The proposed measure to resolve these issues are: a) Only arbitrators/arbitral in-
stitutions appoint experts at organizational meeting, b) parties have to choose an expe-
rienced lawyer and stay involved in the proceeding, c¢) always set a sole arbitrator as
default provision, d) reduce the initial filing fee for low amounts in dispute, and with
regard to transparency of the costs, have, e) clear cost allocation rules and an ad valo-
rem calculation system.

Moreover, the speed of the proceedings should be increased. By reducing the lack
of speed, not only the issue of the duration of the process itself is being addressed, but
it provides a direct benefit with regard to the costs, as shorter proceedings usually are
much cheaper.

The proposed measure to resolve these issues are; a) Have the arbitrators demon-
strate their availability before confirming them, b) provide a financial incentive for ar-
bitrators to issue their award in a timely manner, ¢) choose an experienced lawyer and
stay involved in the proceeding, d) only arbitrators/arbitral institutions appoint experts
al an organizational meeting, and e) broader application of expedited procedure rules.

On top of the pragmatic solutions and measures offered, international arbitration
4.0, encapsulating the latest technological innovations should be introduced and em-

braced to revive the attractiveness of international arbitration. Effective features such as

(M Maxi Scherer, Artificial Intelligence and Legal Decision-Making: The Wide Open? Study on the Example
of International Arbitration, Queen Mary University of London, School of Law Legal Studies Research Paper
No. 318/2019.
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e-briefs, virtual data room, automated case management system, virtual arbitral hear-
ing, automated transcription and translation services through voice recognition and on-
line dispute resolution should be seriously considered and deployed for international ar-
bitration.

In closing, I want to emphasize that although the issues of costs and lack of speed
have to be taken very seriously, it should not be forgotten that arbitral proceedings pro-
vide many advantages like the enforceability of the award, the avoidance of specific le-
gal systems, and the confidentiality of the proceedings. Therefore, provided that at
least some solutions for these issues are being adapted in the near future, I am con-

vinced that we will keep enjoying an everlasting arbitral summer.

(FttEsh & HIED)
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